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United States Code Annotated Currentness
Title 10. Armed Forces (Refs & Annos)
Subtitle A. General Military Law {(Refs & Annos)
~g Part I'V. Service, Supply, and Procurement {Refs & Annos)
rg@ Chapter 159. Real Property; Related Personal Property; and Lease of Non-Excess Property (Refs & Annos)

- § 2688, Utility systems: conveyance authority

(a) Conveyance authority.--(1)The Secretary of a military department may convey a utility system, or part of a utility sys-
tem, under the jurisdiction of the Secretary to a municipal, private, regional, district, or cooperative utility company or other
entity. The conveyance may consist of all right, title, and interest of the United States in the utility system or such lesser es-
tate as the Secretary considers appropriate to serve the interests of the United States.

{2) The Secretary concerned may not enter into a contract to convey a utility system, or part of a utility system, under this
subsection until--

(A) the Secretary submits to the congressional defense committees an economic analysis, based upon accepted life-cycle
costing procedures approved by the Secretary of Defense, that demonstrates that--

(i) the long-term economic benefit to the United States of the conveyance of the utility system, or part thereof, exceeds
the long-term economic cost to the United States of the conveyance;

(if) the conveyance of the utility system, or part thereof, will reduce the long-term cost to the United States of utility ser-
vices provided by the utility system; and

(iii) the economic benefit analysis under clause (i) and the cost reduction analysis under clause (ii) incorporate margins
of error in the estimates, based upon guidance approved by the Secretary of Defense that minimize any underestimation
of the costs resulting from privatization of the utility system, or part thereof, or any overestimation of the costs resulting
from continued Government ownership and management of the utility system, or part thereof; and

(B) the end of the 21-day period beginning on the date on which the economic analysis prepared under subparagraph (A)
with respect to the conveyance of the utility system, or part thereof, is received by the congressional defense committees
or, if over earlier, the end of the 14-day pericd beginning on the date on which a copy of the economic analysis is provided
in an electronic medium pursuant to section 480 of this title.

(b) Selection of conveyee,——(1)If more than one utility or entity referred to in subsection (a) notifies the Secretary concerned
of an interest in a conveyance under such subsection, the Secretary shall carry out the conveyance through the use of compet-
itive procedures.

{2) Notwithstanding paragraph (1), the Secretary concerned may use procedures other than competitive procedures, but

only in accordance with subsections {c) through (f) of section 2304 of this title, to select the conveyee of a utility system
{or part of a utility system) under subsection (a).

(3) With respect to the solicitation process used in connection with the conveyance of a utility system (or part of a utility
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system) under subsection (a), the Secretary concerned shall ensure that the process is conducted in a manner consistent
with the laws and regulations of the State in which the utility system is located to the extent necessary to ensure that all in-
terested regulated and unregulated utility companies and other interested entities receive an opportunity to acquire and op-
erate the utility system to be conveyed.

{c¢) Consideration.--(1) The Secretary concerned may require as consideration for a conveyance under subsection (a) an
amount equal to the fair market value (as determined by the Secretary) of the right, title, or interest of the United States con-
veyed. The consideration may take the form of--

(A) a lump sum payment; or

(B) a reduction in charges for utility services provided by the utility or entity concerned to the military installation at which
the utility system is located.

(2) If the utility services proposed to be provided as consideration under paragraph (1) are subject to regulation by a Federal
or State agency, any reduction in the rate charged for the utility services shall be subject to establishment or approval by that
agency.

(d) Centracts for utility services.—(I) Except as provided in paragraph (2), a contract for the receipt of utility services as
consideration under subsection (c), or any other contract for utility services entered into by the Secretary concerned in con-
nection with the conveyance of a utility system under this section, may be for a period not to exceed 10 years.

(2) The Secretary of Defense, or the designee of the Secretary, may authorize a contract for utility services described in para-
graph (1) to have a term in excess of 10 years, but not to exceed 50 years, if the Secretary determines that a contract for a
longer term will be cost effective. The economic analysis submitted to the congressional defense committees under subsec-
tion (a)(2) for the conveyance of the utility system, or part thereof, with regard to which the utility services contract will be
entered into by the Secretary concerned shall include the determination required by this paragraph, an explanation of the need
for the longer term contract, and a comparison of costs between a 10-year contract and the longer-term contract.

(e) Treatment of payments.—(1) A lump sum payment received under subsection (c) shall be credited, at the glection of the
Secretary concerned--

(A) to an appropriation of the military department concerned available for the procurement of the same utility services as
are provided by the utility system conveyed under this section;

(B) to an appropriation of the military department available for carrying out energy savings projects or water conservation
projects; or

(C) to an appropriation of the military department available for improvements to other utility systems.

(2) Amounts so credited shall be merged with funds in the appropriation to which credited and shall be available for the same
purposes, and subject to the same conditions and limitations, as the appropriation with which merged.

(f) Quarterly report.--Not later than 30 days after the end of each quarter of a fiscal year, the Secretary shall submit to the
congressional defense committees a report on the conveyances made under subsection (a) during such fiscal quarter.

(g) Additional terms and conditions.--(1)The Secretary concerned may require such additional terms and conditions in con-



Page 3
10 U.S.C.A. § 2688

nection with a conveyance under subsection (a) as the Secretary considers appropriate to protect the interests of the United
States.

(2) The Secretary concerned shall require in any contract for the conveyance of a utility system (or part of a utility systemn)
under subsection (a) that the conveyee manage and operate the utility system in a manner consistent with applicable Feder-
al and State regulations pertaining to health, safety, fire, and environmental requirements.

(h) Assistance for construction, repair, or replacement of utility systems.--In lieu of carrying out a military construction
project to construct, repair, or replace a utility system, the Secretary concerned may use funds authorized and appropriated
for the project to facilitate the conveyance of the utility system under this section by making a contribution toward the cost of
construction, repair, or replacement of the utility system by the entity to which the utility system is being conveyed. The Sec-
retary concerned shall consider any such contribution in the economic analysis required under subsection (a)(2).

(i) Utility system defined.—(1) In this section, the term "utility system" means any of the following:
{A) A system for the generation and supply of electric power.
(B) A system for the treatment or supply of water.
{C) A system for the collection or treatment of wastewater.
(D) A system for the generation or supply of steam, hot water, and chilled water.
{E) A system for the supply of natural gas.
(F) A system for the transmission of telecommunications.
(2) The term "utility system" includes the following:

(A) Equipment, fixtures, structures, and other improvements utilized in connection with a system referred to in paragraph

(1.
(B) Real property, easements, and rights-of-way associated with a system referred to in that paragraph.

(i) Limitation.—This section shall not apply to projects constructed or operated by the Army Corps of Engineers under its
civil works authorities.

[(j) Redesignated (i}]
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Revision Notes and Legislative Reports

1997 Acts. House Conference Report No. 105-340 and Statement by President, see 1997 U.S. Code Cong. and Adm. News,
p- 2251.

1999 Acts, House Conference Report No. 106-301 and Statement by President, see 1999 U.S. Code Cong, and Adm, News,
p- 94.

2000 Acts. House Conference Report No. 106-945 and Statement by President, see 2000 U.S. Code Cong. and Adm. News,
p. 1516.

2003 Acts. House Conference Report No. 108-354 and Staternent by President, see 2003 U.S, Code Cong. and Adm. News,
p. 1407,

2006 Acts. House Conference Report No. 109-360, see 2005 U.S. Code Cong. and Adm. News, p. 1678,

Statement by President, see 20035 U.S. Code Cong. and Adm. News, p. 854.
Amendments
2006 Amendments. Subsec. (a). Pub.L, 109-163, § 2823(a)(1), inserted the par. (1) identifier.

Subsec. (2)(2). Pub.L. 109-163. § 2823(a}(2), added par. (2).

Subsec. (c)(1). Pub.L. 109-163, § 2823(b), in the first sentence, struck out "shall" and inserted "may".

Subsec. (c)(3). Pub.L. 109-163, § 2823(c)(2)(A), redesignated par. (3) as subsec. (d).

Subsec. (d). Pub.L. 109-163, § 2823(c)(1), redesignated former subsec. (d) as (e).

Subsec. (d)(1). Pub.L. 109-163, § 2823(c)}{21A) to (C), redesignated former par. (3) of subsec. (¢) as (d) and, in subsec. (d)
as so redesignated, struck out "A contract" and inserted "Contracts for utility services.—-(1) Except as provided in paragraph
(2}, a contract"; struck out "paragraph (1)" and inserted "subsection (c)"; and struck out "50 years." and inserted "10 years.".

Subsec. (d)(2). Pub.L. 109-163, § 2823(c)(2)(D), added par. (2).

Subsec. (). Pub.L. 109-163. § 2823(c)(1), redesignated former subsec. (d) as (e). Former subsec, (¢) redesignated (f).

Subsec. (f). Pub.L. 109-163, § 2823(c)(1), redesignated former subsec. (e) as (f). Former subsec. (f) redesignated {g).

Pub.Ll., 109-163, § 2823(d)(1). struck out the second sentence, which formerly read: "The report shall include, for each such
conveyance, an economic analysis (based upon accepted life-cycle costing procedures approved by the Secretary of Defense)
demonstrating that--

"(1) the long-term economic benefit of the conveyance to the United States exceeds the long-term economic cost of the
conveyance to the United States; and

"(2) the conveyance will reduce the long-term costs of the United States for utility services provided by the utility system
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concerned.”
Subsec. (g). Pub.L. 109-163, § 2823(c)(1), redesignated former (f) as (g). Former subsec. (g) redesignated (h).
Subsec. (h). Pub.L. 109-163, § 2823({c)(1), redesignated former {(g) as (h). Former subsec. (h) redesignated (i).
Pub.L. 109-163, § 2823{d)2). struck out "subsection (¢)" and inserted "subsection (a)(2)".
Subsec. (i). Pub.L. _109-163, § 2823(c) 1), redesignated former (h) as (i). Former subsec. (i} redesignated (j).
Subsec. (j). Pub.L. 109-163, § 2823(c)(1), redesignated former (i) as (j).

2003 Amendments, Subsec. (e). Pub.L. 108-136, § 1031(a)(32), rewrote subsec. (e), which formerly read:

"(e) Notice-and-wait requirement.--The Secretary concerned may not make a conveyance under subsection (a) until--

¥(1) the Secretary submits to the Committee on Armed Services and the Committee on Appropriations of the Senate and
the Committee on Armed Services and the Committee on Appropriations of the House of Representatives an economic
analysis (based upon accepted life-cycle costing procedures approved by the Secretary of Defense) demonstrating that--

"(A) the long-term economic benefit of the conveyance to the Urtited States exceeds the long-term economic cost of the
conveyance to the United States; and

"(B) the conveyance will reduce the long-term costs of the United States for utility services provided by the utility sys-
tem concerned; and

™(2) a period of 21 days has elapsed after the date on which the economic analysis is received by the committees.”

2000 Amendments. Subsec. (b). Pub.L. 106-398 [Div. B, Title XXVIII, § 2813(a)], designated existing provisions as par. (1)
and added pars. (2) and (3).

Subsec, (f). Pub.L. 106-398 [Div. B, Title XXVIIL, § 2813(b)], designated existing provisions as par. {1} and added par. {2).

Subsecs. (h) to (j). Pub.L. 106-398 [Div. A, Title X, § 1087(a)(15)], redesignated subsecs. (i) and (j) as (h) and (i}, respect-
ively.

1999 Amendments. Subsec. {c)(3). Pub.L. 106-65, § 2812(a), added par. (3).

Subsec. (e)(1). Pub.L. 106-65. § 1067(1), in the matter preceding subpar. (A), substituted "Committee on Armed Services"
for "Committee on National Security”.

Subsec. (g). Pub.L. 106-65, § 2812(c), inserted a new subsec. (g) and redesignated former subsec. (g) as subsec. (i).

Subsec. (h). Pub.L. 106-65, § 2812{c)(1), redesignated former subsec. (h) as subsec. (j).

Subsec. (i). Pub.L. 106-65, § 2812(c)1), redesignated former subsec. (g) as subsec. (i).

Subsec. (()(2)(B). Pub.L. 106-65, § 2812(b), substituted "Real property, casements," for "Easements" prior to the redesigna-

tion of former subsec. (g} as subsec, (i}.
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Subsec. (j). Pub.L. 106-65, § 2812(c)(1). redesignated former subsec. (h) as subsec. (j).
Change of Name

The Committee on National Security of the House of Representatives was changed to the Committee on Armed Services of
the House of Representatives by House Resolution No. 5, One Hundred Sixth Congress, Jan. 6, 1999, 145 Cong. Rec. H6-
10.

Prior Provisions

A prior section 2688, added Pub.L. 96-125, Title VIII, § 804(a}(1), Nov. 26, 1979, 93 Stat. 948, and amended Pub.L. 96-418
Title VTII, § 804, Oct. 10, 1980, 94 Stat. 1777; Pub.L. 97-22. § 11{a}(%). July 10, 1981, 95 Stat. 138; Pub.L. 97-99, Title IX. §
901, Dec. 23, 1981, 95 Stat. 1381, relating to use of solar energy systems in new facilities, was repealed by Pub.L. 97- 214, §
7(1), July 12, 1982, 96 Stat. 173. See now § 2857 of this title.

Coordination of 2000 Amendments With Other Provisions of Pub.L.. 106-398

Amendments made by section 1087 of Pub.L.. 106-398 shall be treated as having been enacted immediately before the other
provisions of Pub.L. 106-398, see Pub.L. 106-398, § 1 [Div. A, Title X, § 1087(h)], Oct. 30, 2000, 114 Stat. 1654,
1654A-294, set out as a note under 10 US.C.A. § 101.




